Australian Estoppel and the
Protection of Reliance

Michael Spence”

Introduction

Imagine that one party induces an assumption in the mind of another. There
are at least three overlapping moral duties that might rest upon the inducing
party. Each of these duties has found expression in Anglo-Australian law.
First, there is the duty to keep promises. Although the point has been a
contentious one for the past 20 years, lawyers traditionally see contract law as
built upon that duty. Second, there is the duty not to lie. This is the duty that
underpins the tort of deceit. Third, there may also be a more general duty to
ensure the reliability of induced assumptions. This third duty may well have
influenced the development of the tort of negligent misstatement. It has
probably also influenced the development of that confusing array of doctrines
— Leopold has counted at least 12 of them and his list is not exhaustive! —
loosely categorised as types of estoppel.

It is the argument of this article that this third moral duty — the duty to
ensure the reliability of induced assumptions — is finding appropriate legal
expression in a new doctrine of estoppel in Australia. The article will briefly
describe the duty to ensure the reliability of induced assumptions and
distinguish it from the duty to keep promises and the duty not to lie. It will
then describe how the duty seems to be giving shape to the new Australian
doctrine.

1 have chosen to call this new doctrine ‘Australian’ estoppel. It would
surprise many of the Australian judges to hear the doctrine they are developing
labelled ‘new’2 and to think that it might need new nomenclature. They
themselves have tended to call the doctrine ‘equitable estoppel’ — a
historically problematic label> — and to see it as a development of traditional
estoppel doctrines such as promissory and proprietary estoppel. It would be a

* St Catherine’s College, Oxford. I would like to thank Mr J Derek Davies and Dr Stephen
Smith for their helpful comments on this article.

1 A Leopold, ‘Estoppel: A Practical Appraisal of Recent Developments’ (1991) 7 Australian
Bar Review 47 at 71-3. The list does not include, for example, estoppel by negligence,
estoppel by silence or the so-called estoppel ‘by homologation’.

2 Although it would not surprise all the judges. Sir Anthony Mason has claimed that the
Australian developments in estoppel ‘have no precise counterpart in other jurisdictions’ (Sir
Anthony Mason 'The Place of Equity and Equitable Remedies in the Contemporary
Common Law World’ (1994) 110 LQR 238 at 256).

3 Spencer Bower and Turner object to the term ‘equitable estoppel’ and claim that: * ... no
satisfactory high authority is discoverable offering any firm foundation for the view that
estoppel in equity is different in any essential respect from estoppel at common law,
whatever may have been the case in the 19th century when the doctrine was in its embryonic
stages’. (A K Tumer (ed), Spencer Bower and Turner: The Law Relating 10 Estoppel by
Representation, Butterworths, London, 1977, p 12). However, compare R P Meagher, W M
C Gummow, and J R F Lehane, Equity: Doctrines and Remedies, 3rd ed, Butterworths,
Sydney, 1992, p 406.
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Herculean task to trace the roots of the developing doctrine in the confusion
of the traditional categories and to settle the validity of the term ‘equitable
estoppel’. I have therefore chosen just to focus on the new estoppel doctrine
that I see emerging from cases such as Waltons Stores (Interstate) Ltd v
Maher* and Commonwealth of Australia v Verwayen® and to give that doctrine
a distinct name.

The Duty to Ensure the Reliability of Induced
Assumptions

The duty to ensure the reliability of induced assumptions places primary and
secondary obligations on a party who, in certain circumstances, induces an
assumption in the mind of another party who relies upon that assumption. The
assumption may be induced by any means of communication and may be of
any type. The primary obligation is that the inducing party must, in so far as
she is able, prevent harm to the relying party. ‘Harm’ consists in the extent to
which the relying party is worse off because the assumption has proved
unjustified than she would have been had it never been induced. The
secondary obligation is that, if the relying party does suffer harm of the
relevant type, and the inducing party might have done more to have prevented
it, then the inducing party must compensate the relying party for the harm she
has suffered.

Two aspects of the duty to ensure the reliability of induced assumptions
merit consideration. These are (i) the circumstances in which the duty will
arise, and (ii) the distinction between this duty and the duties to keep promises
and not to lie. In distinguishing this duty from the duty to keep promises,
particular attention will be paid to the notion that the duty to ensure the
reliability of induced assumptions can apply even to assumptions that concern
the inducing party’s intentions.

The Circumstances in Which the Duty Will Arise

The precise circumstances in which the duty to ensure the reliability of
induced assumptions will arise depends upon which of two possible
justifications of that duty is preferred. These two justifications of the duty
ought briefly to be outlined, though it is not possible within the confines of this
article to develop them in any detail.

First, justification of the duty to ensure the reliability of induced
assumptions might focus upon the nature of the dealings between the party
inducing, and the party relying upon, the assumption, and the extent to which
those dealings might have been a source of preventable harm. On the basis of
the general duty not to cause preventable harm MacCormick argues that:6

... if one person acts in a potentially detrimental way in reliance upon beliefs about
another’s . . . conduct, and if the latter person has by some act of his intentionally
or knowingly induced the former to rely upon him [in the sense that he “intended”,

4 (1988) 164 CLR 387, 76 ALR 513 (hereafter ‘Waltons’).

5 (1990) 170 CLR 394; 95 ALR 321 (hereafter ‘Verwayen’).

6 N MacCormick, ‘Voluntary Obligations and Normative Powers I’ (1972) Supp Vol 46 The
Proceedings of the Aristotelian Society 59 at 68.
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“knew”, “thought it likely” or “ought to have realized” that the ‘other' party woqld
rely],’ then the latter has an obligation not to act in a manner which will disappoint
the other’s reliance.

MacCormick illustrates this duty by painting the following scene:®

Suppose that Jones has been swimming from a beach at tl}e fp(?t ofa cli_ﬁf on a stormy
day. He has failed to notice the speed with which the tide is rising, and.ls now in such
a position that a desperate dash along the beach will perhaps enable him to reach the
path up to safety before he is cut off by the tide. MacDonald happens just then to be
strolling along the cliff top carrying a few hundred feet of stout chm})mg rope. He
spots Jones’s predicament and lowers the rope down the cliff-face to h;m. Jones sees
what he is doing and waits for the rope to reach himself, thus losmg time so that he
can no longer conceivably reach the path before the tide comes in.

MacCormick argues that from the moment at which it ceases to be possible for
Jones to save himself, MacDonald is under an obligation not to abandon the
enterprise and that it would be wrong for him to do so even if he could thereby
save another person.® Otherwise, by throwing down the'j rope 'and then
abandoning Jones, MacDonald would be guilty of 1ndu01qg_re11ance and
thereby causing preventable harm. MacCormick argues that thl§ is actually the
basis of promissory obligation. Raz points out that induced rellancg cannot be
the basis of promissory obligation because it wou!d the_n be pgsmble neither
to distinguish ‘promising’ from other types of mduc1‘ng reliance such as
‘advising’ or ‘informing’, nor to explain why ‘promises once .made and
understood are binding even if not relied upon’.' Induced Fchgmce may
nevertheless give rise to a different type of obligation, viz, an obligation on'the
inducing party, in so far as she is able, to prevent harm falling upon the other
as a result of that ’s reliance.
palg)e/cond, justification poa;tyme duty to ensure the reliability of .induc_:ed
assumptions might focus not upon any dealings between the party mdur::mg
and the party relying upon the assumption, but upon the relationship that' binds
them. Some moral duties, such as that to keep promises or not to lie, are
triggered when one party deals with another in a certain way. Other moral
duties, such as those owed between friends, arise as a consequence of a
relationship between the parties and not because of any particular course of
dealings between them. This distinction is familiar to lawyers as the dlﬁerence
between, for example, contractual and fiduciary relat?onsmps. It might be
possible to argue that there exist recognisable relationships of trust and that —
either because such relationships are good in themselves or pecause they are
instrumentally important in promoting human fl‘ouri.shmg11 — those
relationships give rise to moral duties. In particular, it might be possible to
argue that a relationship of trust entails that I go further to ensgre't_he
reliability of the assumptions that I induce in you than I would the reliability
of the assumptions that I might induce in a stranger. The whole essence of our

7 Above, n 6 at 67.
8 Above, n 6 at 67.
9 Above, n 6 at 68.
10 J Raz, ‘Voluntary Obligations and Normative Powers II' (1972) Supp Vol 46 The
Proceedings of the Aristotelian Society 79 at 101. )
11 For the economic advantages of trust and co-operation see F Fukuyama, Trust: The Social
Virtues and the Creation of Prosperity, Hamish Hamilton, London, 1995.
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relationship is that we ought to be safe in relying upon one another. To a
stranger I might only owe the duties not to break promises and not to tell lies,
but to you, as someone with whom I share a special relationship of trust, I
might owe the stronger duty, in so far as I am able, to ensure the reliability of
the assumptions I induce in you. Recognition of such a duty might be the only
way in which I can claim to be trustworthy and properly playing my part in
a relationship of trust.

Whichever of these two approaches to justifying the duty is adopted, those
aspects of the parties’ dealings and relationship which determine when the
duty to ensure the reliability of induced assumptions arises remain the same.
Seven aspects of those dealings and relationship are relevant, four concerning
the nature of the parties’ dealings with one another and three concerning the
nature of their relationship. The four critical aspects of the parties’ dealings
are: (i) the way in which the assumption was induced (the duty is more likely
to arise when the relevant assumption has been induced by an express
representation than it is when the relevant assumption has been induced by
conduct or silence), (ii) the content of the assumption (the duty is more likely
to arise when the relevant assumption relates to present fact than it is when the
assumption relates to clearly less reliable assumptions such as those regarding
the future), (iii) the relative knowledge of the parties (the duty is more likely
to arise when the inducing party knew that the relying party would rely upon
the relevant assumption and more likely still when the inducing party knew
that the relying party would suffer harm thereby), and (iv) the parties’ relative
interest in the activities undertaken in reliance on the assumption (the duty is
more likely to arise where the relying party is providing the inducing party
with some service in the relevant activities in reliance). The three critical
aspects of the parties’ relationship are: (i) the context of the parties’
relationship (the duty is less likely to arise in contexts in which a high degree
of self-reliance might be expected, such as highly competitive contexts), (ii)
the parties’ relative strength of position (the duty is more likely to arise in
situations in which there is a disparity in the parties’ strength of position in
favour of the inducing party), and (iii) the history of the parties’ relationship
(the duty is more likely to arise between parties with long-standing
relationships of trust).

Although these same seven aspects of the parties’ dealings and relationship
will be relevant to whether the duty arises no matter which justification of the
duty is adopted, the way in which those aspects of their dealings and
relationship are relevant is affected by the choice between those two
justifications. In this way the choice between the justifications determines the
precise circumstances in which the duty will arise.

If it is the parties’ dealings that give rise to the duty, then issues such as the
way in which the assumption was induced, the content of the assumption, the
relative knowledge of the parties and the relative interest of the parties in the
relevant activities in reliance are central. They, with the issues relating to the
nature of the parties’ relationship, become focused on the extent to which the
inducing party owes the duty described by MacCormick because she ‘induced’
the relevant reliance, in the sense that she ‘intended’, ‘knew’, ‘thought 1t
likely’ or ‘ought to have realized’ that reliance would eventuate. Consideration
of the relevant aspects of the parties’ dealings and relationship identifies a
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range of circumstances in which the duty.is more likely to arise than in gthe.rs
(for example, where the assumption was induced by express representation in
a context which was not highly competitive), because‘ in those cxrcumst?_nczs’
it is more justifiable to claim that the inducing party ‘ought to have realise
that reliance would eventuate and that the other party would thereby suffer
haIITfI]{t is the parties’ relationship of trust that gives rise to the obllgaslon, then
issues such as the context of the parties’ relanonshl_p, th; parties’ relative
strength of position, and the history of the parties’ rqlatxonshlp become cer}(tirztl.
They determine whether a recognisable relationship of‘ trl’lst may be said to
exist. If it does exist, then issues concerning the parties dealings become
relevant to determine whether, in the particular glrc.u.mstance's, that
relationship requires that the duty to ensure the rehablht.y of mdu;gd
assumptions is recognised. The question becomes vyhethe;, having engage hm
these particular dealings, the inducing party can still claim to be playmgd er
part in a relationship of trust without recogmising the obhgapor’l that .the utﬁ
imposes. Consideration of the relevant aspects of Fhe parties dealmgs an
relationship then identifies a range of circumstances 1n which Fhe duty is mor;c1
likely to arise than in others (for example, where the assumption was_mdltxlice
by express representation in the context of a 10ng-stan§mg relations p),
because in these circumstances it is more justifiable to 9lmm that the parties
enjoyed a relationship of trust which would be dele.terlously affected 1f tk;le
obligation to ensure the reliability of induced assumptions was not recognised.

Within the confines of this article it is not possible to chgos.e.betwe@ these
two possible justifications for the duty to ensure the rehabxhty of 1pduct§d
assumptions, and thus to determine th; precise circumstances in v&.'hxch. e
duty will arise. A sufficiently clear indication of those possible justifications
and circumstances has been given, however, for it to be clegr that the duty
exists, is capable of further and more precise exposition and rplght be us?d for
the purposes of discussing the emergent doctrine of Australian estoppel.

Distinguishing the Duty from the Duty to Keep Promises
and the Duty Not to Lie

Having, therefore, briefly outlined the duty to ensure the reliability of 1nd(111c$d
assumptions, I should distinguish it. fr'om_the duty to keep promises an he
duty not to lie. Consider first the distinction between the dut)f to ensure the
reliability of induced assumptions and the .duty to keep promises. There are
two reasons why these duties might sometimes be conjfu;ed. N

First, the duties might be confused because, although itis lgss likely that the
duty to ensure the reliability of in@uch assumptions yv111 attac}} to an
assumption regarding the future than it will to an assumption regarding past
or present fact, it is possible that the duty will attack’l to such an assumption,
and even to an assumption regarding another party’s future intentions. Ehe
proposed formulation of the duty means that a party }vho has 1pducle. a
perfectly accurate assumption regarding the state of her 1ptent10ns involving
no false claims of fact, and who has not made any promise reg'fudmg those
intentions, may not be free to change her mind without compensating the party
in whom the assumption has been induced for her r:clxance upon .that
assumption. This is because the inducement of unreliable assumptions
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regarding the future, and even intentions, may be just as much a source of
preventable harm and just as detrimental to a relationship of trust as the
inducement of an assumption regarding present fact. Indeed, MacCormick’s
illustration concerning Jones and MacDonald involves precisely an induced
assumption concerning intentions.

However, although both duties may attach to an induced assumption
regarding intention, there is a distinction between the two duties in the
obligations that they place upon a party who has induced such an assumption.
A promise is a commitment to perform, or to refrain from performing, a
particular act. The duty to keep promises gives rise to a primary obligation to
perform or to refrain from performing the particular act, and a secondary
obligation, if the promise is not kept, to put the party to whom the promise has
been made in the position in which she would have been if it had been kept.
Either as a matter of primary or secondary obligation, a party who, by a
promise, induces an assumption in the mind of another must ensure that the
other party is in the position that she would be in if the assumption were
justified. The duty to ensure the reliability of induced assumptions places quite
different obligations upon the party upon whom it lies. This duty imposes a
primary obligation upon the party inducing the assumption, in as much as she
is able, to prevent harm to the relying party. The harm she must prevent is that
the relying party is worse off because the assumption has proved unjustified
than she would have been had it never been induced. If the relying party
suffers harm and the inducing party might have done more to have prevented
it, the duty imposes a secondary obligation upon the inducing party to put the
relying party, not in the position in which she would be if the assumption were
justified, but in the position in which she would have been had the assumption
never been induced.

Second, the duty to ensure the reliability of induced assumptions and the
duty to keep promises might sometimes be confused because they may, either
as a matter of primary or secondary obligation, require the same practical
response of the party who has induced the assumption. This will be in the
situation in which the only, or only satisfactory means of avoiding harm to the
relying party is the same as the only or only satisfactory means of keeping a
relevant promise. It will also be in the situation in which the only or only
satisfactory means of putting the relying party in the position in which she
would have been had the assumption never been induced, is the same as either
the only or only satisfactory means of putting her in the position in which she
would have been had the assumption proved justified. An example of the
former may be found in MacCormick’s illustration concerning Jones and
MacDonald because the duty to ensure the reliability of induced assumptions
requires precisely the same response of MacDonald as a promise to assist
Jones might have. An example of the latter may be found in situations, long
familiar to lawyers, in which an award in the expectation measure is necessary
to protect justified reliance because the expectation measure:!2

12 L L Fuller, and W R Perdue, ‘The Reliance Interest in Contract Damages’ (1936-37) 46 Yale
Law Journal 52 and 373 at 60.
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_ . offers the measure of recovery most likely to reimburse the plaintiff for the (ofFen
very numerous and very difficult to prove) individual acts and forbearances which
make up his total reliance . ..

It is critical to recognise, however, that the fact that the two duties sometimes
might require the same practical response of the party on whom they fall does
not mean that they cannot be, or ought not to be, dlstxngglshgd. '

An important feature of the duty to ensure the reliability of induced
assumptions should be underscored at this point. The duty to ensure the
reliability of induced assumptions only places a pn.n}ary'obhgatlon on thf:
inducing party to prevent the relevant harm from arising in so far as she is
able. This is a significant limitation on the_duty. In pal_'txc.ula{, when the
relevant assumption relates to the future, it w1l} create a distinction bgtweep
situations in which the fact that the assumption has pr.oved unjustified is
within the control of the inducing party and those in which the fact' that Fhe
assumption has proved unjustified are ogtside the control of the mducm,g
party. Someone who induces an assumption e_lbout the state of tomorrow’s
weather based on the best meteorological practice .has done all that she can to
ensure that a party who relies upon that assumption does not thcrgby sgﬁer
harm. Someone who induces an assumption about her own futu.re mtg,nnons,
even if those intentions are accurately stated at the time of the 1ndu91ng, has
not necessarily done all that she can to ensure that a party who rqhes upon
those assumptions does not suffer harm if she simply qhanges her mmc}. Th_us,
in MacCormick’s illustration, MacDonald may not simply change his rrpnd
and give up the attempt to rescue Jones. However, he would not l_)e respon§1ble
for the harm caused by the inducement of the assumption if an entirely
unexpected wave, which Jones might have avoided by his dash along the
beach, were to sweep Jones off the cliff face. o

To distinguish the duty under discussion from the duty not to lie is less
complex than to distinguish it from the duty to keep promises. A lie is an
untrue representation made by a person who has kngwledge t'hat the
representation is untrue. It is clear that the duty under discussion 1s rpuch
broader. First, an induced assumption may be perfectly true and yet unreliable
as a basis for action. Take the following example from Grice:!?

A is standing by an obviously immobilized car and is approached by B, and the
following exchange takes place:

A: “I am out of petrol”

B: “There is a garage around the corner”

Assume that B’s representation that there is a garage nez}rby is perfect'ly true.
It seems artificial to claim that that representation involves an 1mpllcd
representation that the garage is open, has petrol to sell, and will continue to
do so at least until such time as B is able to purchasg some. However, unless
the garage is indeed open, has petrol to sel}, and wﬂl continue to do so, the
representation will have induced an assumption that is unrehgble as a basis for
action on A’s part. Similarly, an induced assumption regarding the future —
including an induced assumption regarding intention — may be perfectly true

13 H P Grice, ‘Logic and Conversation’ in The Logic of Grammar, D Davidson and G Harman
(eds), Dickenson, Encino, 1975, p 70.






